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Title  5 — Administrative  Personnel 

CHAPTER  II— MERIT  SYSTEMS 
PROTECTION  BOARD  * 

SUBCHAPTER  B—  SPECIAL  COUNSEL 
REGULATIONS 

OFFICE  OF  SPECIAL  COUNSEL 

Interim  Procedures  for  Operations 

AGENCY:  Merit  Systems  Protection 
Board. 

ACTION:  Publication  of  Interim  Reg¬ 
ulations. 

SUMMARY:  These  regulations  estab¬ 
lish  interim  procedures  for  the  oper¬ 
ations  of  the  Office  of  Special  Counsel 
under  Reorganization  Plan  No.  2  of 
1978  (43  FR  36037)  and  the  Civil  Serv¬ 
ice  Reform  Act  of  1978  (Pub.  L.  No. 
94-454).  Proposed  final  regulations  for 
public  comment  will  be  published 
shortly,  however,  comments  relating 
to  the  interim  regulations  are  hereby 
solicited. 

DATES:  The  interim  regulations  are 
effective  January  11.  1979.  There  is  no 
deadline  for  submission  of  comments. 

ADDRESS:  Send  comments  to:  Office 
of  Special  Counsel.  1717  H  Street  NW., 
Washington,  D.C.  20419. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Shigeki  J.  Sugiyama  or  Lynn  R.  Col¬ 
lins.  Office  of  Special  Counsel. 

Phone:  202-653-7107. 

SUPPLEMENTARY  INFORMATION: 
These  regulations  are  issued  pursuant 
to  the  authority  vested  in  the  Special 
Counsel  by  5  U.S.C.  120600  as  enacted 
under  the  Civil  Service  Reform  Act  of 
1978  (Pub.  L.  94-454)  which  became  ef¬ 
fective  January  11,  1979.  That  section 
of  title  5,  U.S.  Code,  provides  that  the 
Special  Counsel  may  prescribe  regula¬ 
tions  relating  to  the  receipt  and  inves¬ 
tigation  of  matters  under  the  jurisdic¬ 
tion  of  the  Special  Counsel.  The  mat¬ 
ters  under  the  jurisdiction  of  the  Spe¬ 
cial  Counsel  are  set  forth  in  Section 
204  of  Reorganization  Plan  No.  2  of 
1978  (43  FR  36037)  and  5  U.S.C.  1205, 
et  seq.  and  include,  inter  alia,  the  in¬ 
vestigation  and  prosecution  of  persons 
responsible  for  committing  prohibited 
personnel  practices:  arbitrary  and  ca¬ 
pricious  withholding  of  information: 
patterns  and  practices  of  prohibited 
practices:  reprisals  against  employees 
and  applicants  for  employment  who 
disclose  agency  and  employee  miscon¬ 
duct:  prohibited  discrimination,  and 
prohibited  political  activity  by  Federal 
employees  and  certain  state  and  local 
employees. 

The  Special  Counsel  determines  that 
the  need  to  establish  and  promulgate 


procedures  for  carrying  out  his  re¬ 
sponsibilities  under  the  applicable  pro¬ 
visions  and  requirements  of  the  Civil 
Service  Reform  Act  of  1978  (Pub.  L. 
94-454),  which  became  effective  Janu¬ 
ary  11,  1979,  establishes  good  cause  for 
publishing  regulations  immediately. 

Accordingly,  5  CFR  Is  amended  by 
adding  Subchapter  B,  entitled  “Spe¬ 
cial  Counsel  Regulations’’,  to  Chapter 
II,  consisting  of  Parts  1251,  1252,  1253, 
1254,  1260.  1270,  1271,  1272,  1273,  1274, 
1275  and  1276  as  follows: 

SUBCHAPTER  B— SPECIAL  COUNSEL 
REGULATIONS 

PART  1251— INVESTIGATIVE  JURIS¬ 
DICTION  OF  THE  SPECIAL  COUNSEL 

Sec. 

1251.101  Matters  Subject  to  Investigation. 

1251.102  Investigations. 

1251.103  Action  on  Results  of  Investiga¬ 
tions. 

Authority:  5  U.S.C.  1205,  1206:  Sec.  204  of 
Reorganization  Plan  No.  2  of  1978. 

§  1251.101  Matters  subject  to  investigation. 

The  Special  Counsel  shall  accept 
and  investigate,  subject  to  the  condi¬ 
tions  of  and  pursuant  to  the  proce¬ 
dures  set  forth  in  §  1251.102  of  this 
subchapter— 

(a)  Allegations  of  or  information 
concerning  political  activities  by  cer¬ 
tain  State  and  local  officers  and  em¬ 
ployees  prohibited  by  Chapter  15  of 
title  5.  United  States  Code; 

(b)  Allegations  of  or  information 

concerning  political  activity  by  Feder¬ 
al  employees  prohibited  by  subchapter 
III  of  Chapter  73  of  title  5,  United 
States  Code; 

(c)  Allegations  of  or  information 

concerning  prohibited  personnel  prac¬ 
tices  as  defined  in  section  2302(b)  of 
title  5,  United  States  Code; 

(d)  Allegations  of  or  information 

concerning  activities  prohibited  by  any 
civil  service  law,  rule,  or  regulation,  in¬ 
cluding  partisan  political  intrusion  in 
personnel  decisionmaking,  not  other¬ 
wise  provided  for  by  this  section, 

except  when  the  matter  may  be  more 
appropriately  resolved  under  an  ad¬ 
ministrative  appeals  procedure; 

(e)  Allegations  or  information  impli¬ 
cating  any  employee  in  any  prohibited 
discrimination  found  by  any  court  or 
appropriate  administrative  authority 
to  have  occurred  in  the  course  of  any 
personnel  action,  except  when  the 
Special  Counsel  determines  that  such 
allegation  may  be  more  appropriately 
resolved  under  an  administrative  ap¬ 
peals  procedure: 

(f)  Allegations  or  information  that 
an  employee  who  has  authority  to 
take,  direct  others  to  take,  recom¬ 
mend,  or  approve  any  personnel 
action,  with  respect  to  such  authority, 
has  taken,  failed  to  take,  or  has 
threatened  to  take  any  personnel 


action  affecting  an  employee  or  appli¬ 
cant  for  employment  as  a  reprisal 
for— 

(1)  Any  disclosure  of  information, 
not  specifically  prohibited  by  law  and 
not  specifically  required  by  Executive 
order  to  be  kept  secret  in  the  interest 
of  national  defense  or  the  conduct  of 
foreign  affairs  which  the  employee  or 
applicant  reasonably  believes  evi¬ 
dences  a  violation  of  any  law.  rule,  or 
regulation,  or  mismanagement,  gross 
waste  of  funds,  abuse  of  authority,  or 
a  substantial  and  specific  danger  to 
the  public  health  or  safety;  or 

(2)  Any  disclosure  of  information 
which  the  employee  or  applicant  rea¬ 
sonably  believes  evidences  a  violation 
of  any  law.  rule,  or  regulation,  or  mis¬ 
management,  gross  waste  of  funds, 
abuse  of  authority,  or  a  substantial 
and  specific  danger  to  the  public 
health  or  safety  made  to  the  Special 
Counsel  or  the  agency  Inspector  Gen¬ 
eral  or  other  employee  designated  by 
the  head  of  the  agency  to  receive  such 
information; 

(g)  Allegations  of  or  information 
concerning  the  arbitrary  or  capricious 
withholding  of  information  prohibited 
under  section  552  of  title  5.  United 
States  Code,  except  that  the  Special 
Counsel  shall  make  no  investigation 
under  this  subsection  of  any  withhold¬ 
ing  of  foreign  intelligence  or  counter¬ 
intelligence  information  the  disclosure 
of  which  is  specifically  prohibited  by 
law  or  by  Executive  order;  and 

(h)  Allegations  of  or  information 
concerning  the  giving  of  knowingly 
false  testimony  or  knowingly  making 
false  allegations  before  the  Merit  Sys¬ 
tems  Protection  Board  or  its  designee, 
or  any  official  or  employee  of  the 
Office  of  Special  Counsel  by  a  Federal 
employee. 

§  1251.102  Investigations. 

(a)  The  Special  Counsel  shall  accept 
and  investigate  allegations  under 
§  1251.101  received  from  employees, 
applicants  for  employment,  or  any 
other  source,  when  the  complainant 
provides  information  or  the  Special 
Counsel  has  information  which— 

(1)  Is  sufficient  for  determining  or  it 
is  determined  that  the  matter  is  under 
the  investigative  jurisdiction  of  the 
Special  Counsel;  and 

(2)  Sufficiently  describes  the  activity 
so  that  it  may  be  reasonable  to  believe 
that  a  violation  of  law,  rule,  or  regula¬ 
tion  may  have  occurred  or  is  likely  to 
occur. 

(b)  The  Special  Counsel  will  not  ini¬ 
tiate  an  investigation  of  an  allegation 
or  information  or  will  terminate  an  in¬ 
vestigation  of  such  an  allegation  or  in¬ 
formation  when  it  is  determined 
that— 

(1)  There  are  insufficient  grounds 
upon  which  to  base  further  inquiry; 
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(2)  The  matter  is  not  under  the  in¬ 
vestigative  jurisdiction  of  the  Special 
Counsel;  or 

(3)  The  facts  presented  or  before  the 
Special  Counsel  in  support  of  the  alle¬ 
gation  are  effectively  refuted  by  the 
information  of  record  or  by  other  reli¬ 
able,  probative  and  substantial  evi¬ 
dence. 

(cXl)  If  the  Special  Counsel,  after  a 
preliminary  inquiry,  determines  that  a 
full  investigation  is  not  warranted,  he 
or  she  shall  terminate  his  or  her  in¬ 
quiry  and  may  close  the  case  with  an 
appropriate  notation  in  the  case  con¬ 
trol  file.  The  complainant  shall  be  no¬ 
tified  of  the  determination  and  the 
reasons  therefor. 

(2)  Upon  completion  of  a  full  investi¬ 
gation  the  Special  Counsel  shall  pre¬ 
pare  a  report  of  the  investigation. 

(3)  If  the  Special  Counsel  closes  the 
case  after  a  full  investigation,  he  or 
she  shall  furnish  a  written  statement 
notifying  the  complainant  of  the  ter¬ 
mination  of  the  investigation  and  the 
reasons  therefor. 

(d)  The  Special  Counsel  may,  in  the 
absence  of  an  allegation,  conduct  an 
investigation  for  the  purpose  of  deter¬ 
mining  whether  there  are  reasonable 
grounds  to  believe  a  practice  has  oc¬ 
curred,  exists,  or  is  to  be  taken,  over 
which  he  or  she  has  investigative  and/ 
or  prosecutorial  jurisdiction. 

§  1251.103  Action  on  results  of  investiga¬ 
tions. 

(a)  Upon  conclusion  of  an  investiga¬ 
tion  under  $1251.101  not  otherwise 
terminated  under  the  provisions  of 
§  1251.102(b),  the  Special  Counsel 
may— 

(1)  Close  the  case  where  the  Special 
Counsel  finds  that  the  allegation  or  in¬ 
formation  upon  which  the  investiga¬ 
tion  was  initiated  was  not  supported 
by  the  facts  as  determined  by  the  in¬ 
vestigation;  or 

(2)  Initiate,  on  the  basis  of  the  inves¬ 
tigative  findings,  corrective  action  pur¬ 
suant  to  paragraph  (b)  of  this  section, 
disciplinary  action  pursuant  to  para¬ 
graph  (c)  of  this  section,  or  both. 

(b)  When  it  is  determined  that  there 
are  reasonable  grounds  to  believe  that 
a  prohibited  personnel  practice  has  oc¬ 
curred,  exists,  or  is  to  be  taken  which 
requires  corrective  action,  the  Special 
Counsel  shall  report  such  determina¬ 
tion  with  the  supporting  facts  and, 
when  appropriate,  recommendations 
to  the  Merit  Systems  Protection 
Board,  the  agency  involved,  and  to  the 
Office  of  Personnel  Management,  and 
may  report  such  determination  with 
supporting  facts  and  recommendations 
to  the  President.  If  the  agency  in¬ 
volved  fails  to  take  any  action  recom¬ 
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mended  within  a  reasonable  period, 
the  Special  Counsel  may  request  the 
Board  to  consider  the  matter  pursuant 
to  5  U.S.C.  1206(0(1 MB). 

(c)  When  the  investigation  reveals 
that  disciplinary  action  against  any 
employee  subject  to  investigation  is  re¬ 
quired  under  law  or  is  otherwise  war¬ 
ranted,  the  Special  Counsel  shall  pre¬ 
pare  a  complaint  setting  forth,  with 
specificity,  the  offense  charged  and  a 
recommendation  concerning  the  disci¬ 
plinary  action,  if  any,  he  believes  war¬ 
ranted  by  the  facts  of  the  case,  includ¬ 
ing  a  statement  of  supporting  facts, 
and  shall  file  the  complaint  with  the 
Merit  Systems  Protection  Board.  The 
complaint  and  statement  of  support¬ 
ing  facts  shall  contain  the  information 
required  by  §  1260.101  of  this  sub¬ 
chapter  and  shall  be  served  on  the  em¬ 
ployee  at  the  same  time  it  is  filed  with 
the  Board.  Additionally,  in  the  case  of 
violations  of  provisions  of  Chapter  15 
of  title  5,  United  States  Code  (political 
activity  of  certain  State  and  local  offi¬ 
cers  and  employees),  the  complaint,  in¬ 
cluding  the  statement  of  supporting 
facts,  shall  be  served  on  the  State  or 
local  agency  as  well  as  the  officer  or 
employee. 

(d)  When  in  the  judgment  of  the 
Special  Counsel  the  results  of  an  in¬ 
vestigation  would  warrant  the  taking 
of  disciplinary  action  against  an  em¬ 
ployee  in  a  confidential,  policy¬ 
making,  policy-determining,  or  policy- 
advocating  position  appointed  by  the 
President  by  and  with  the  advice  and 
consent  of  the  Senate  (other  than  an 
individual  in  the  Foreign  Service  of 
the  United  States),  the  Special  Coun¬ 
sel  shall  submit  the  complaint  includ¬ 
ing  a  statement  of  supporting  facts 
and  the  employee’s  response  to  the 
complaint  to  the  President,  in  lieu  of 
presenting  the  complaint  before  the 
Merit  Systems  Protection  Board. 

(e)  When  the  Special  Counsel  be¬ 
lieves  that  there  is  in  an  agency  a  pat¬ 
tern  of  prohibited  personnel  practices 
not  otherwise  appealable  to  the  Board 
under  any  law,  rule  or  regulation,  the 
Special  Counsel  may  file  a  complaint 
with  the  Merit  Systems  Protection 
Board  against  the  agency  involved  to 
obtain  an  order  for  appropriate  correc¬ 
tive  action.  If  this  determination  in¬ 
cludes  or  is  in  the  form  of  disciplinary 
charges  against  an  employee,  such 
charges  will  be  filed  and  served  in  ac¬ 
cordance  with  the  provisions  of  para¬ 
graph  (c)  of  this  section. 

(f)  If,  in  connection  with  any  investi¬ 
gation  under  §  1251.101,  the  Special 
Counsel  determines  that  there  is  rea¬ 
sonable  cause  to  believe  that  a  crimi¬ 
nal  violation  by  an  employee  has  oc¬ 
curred,  the  Special  Counsel  shall 


report  the  determination  to  the  Attor¬ 
ney  General  and  to  the  head  of  the 
agency  involved,  and  shall  submit  a 
copy  of  the  report  to  the  Director  of 
the  Office  of  Personnel  Management 
and  the  Director  of  the  Office  of  Man¬ 
agement  and  Budget.  The  referral  of 
an  alleged  criminal  violation  to  the  At¬ 
torney  General  shall  not  prohibit  the 
Special  Counsel  from  conducting  any 
investigation  or  proceeding  concerning 
prohibited  personnel  practices  insti¬ 
tuted  under  $  1251.101. 

(g)  If,  in  connection  with  any  investi¬ 
gation  under  §  1251.101,  the  Special 
Counsel  determines  that  there  is  rea¬ 
sonable  cause  to  believe  that  a  viola¬ 
tion  of  any  law,  rule,  or  regulation  has 
occurred  not  involving  matters  within 
the  jurisdiction  of  the  Special  Counsel 
to  initiate  disciplinary  or  corrective 
action,  the  Special  Counsel  shall 
report  the  violation  to  the  head  of  the 
agency  involved,  and  the  head  of  the 
agency  shall,  within  30  days  of  the  re¬ 
ceipt  of  the  report  from  the  Special 
Counsel,  certify  to  the  Special  Counsel 
that  he  has  personally  reviewed  the 
report  and  specify  the  action  that  has 
been  taken,  or  is  to  be  taken  and  when 
the  action  will  be  completed. 


PART  1252— [RESERVED] 


.  PART  1253— DISCLOSURES  OF 
INFORMATION 

S0C 

1253.101  Applicability. 

1253.102  Action  on  allegations  or  informa¬ 
tion. 

1253.103  Disclosure  of  identity  of  disclosing 
employee  or  applicant  for  employment. 

1253.104  Referral  to  Agency  heads;  reports 
from  Agency  heads. 

1253.105  Referral  to  Agency  heads  under  5 
U.S.C.  1206(bX7). 

1253.106  Failure  of  Agency  head  to  file 
report. 

1253.107  Review  of  Agency  report. 

1253.108  Foreign  intelligence  or  counterin¬ 
telligence  information. 

Authority;  5  US.C.  1205,  1206;  sec.  204  of 
Reorganization  Plan  No.  2  of  1978. 

§  1253.101  Applicability. 

This  part  applies  to  disclosures  of  in¬ 
formation  not  specifically  required  by 
law  or  Executive  order  to  be  kept 
secret  in  the  interest  of  national  de¬ 
fense  or  the  conduct  of  foreign  affairs, 
by  an  employee  or  applicant  for  em¬ 
ployment  which  the  employee  or  ap¬ 
plicant  reasonably  believes  evidences  a 
violation  of  any  law,  rule  or  regula¬ 
tion,  or  mismanagement,  a  gross  waste 
of  funds,  an  abuse  of  authority,  or  a 
substantial  and  specific  danger  to  the 
public  health  or  safety. 
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§  1253.102  Action  on  allegation*  of  infor¬ 
mation. 

Allegations  or  information  described 
in  §  1253.101  shall  be  processed  by  the 
Special  Counsel  pursuant  to 
§§  1253.103-1253.107  when  the  employ¬ 
ee  or  applicant  for  employment  pro¬ 
vides  information  which  describes  the 
matter  sufficiently  so  that— 

(a)  It  can  be  reasonably  determined 
that  the  matter  falls  within  the  appli¬ 
cability  of  this  part;  and 

(b)  It  can  serve  as  a  basis  for  a  pre¬ 
liminary  investigation  by  the  Special 
Counsel  to  determine  whether  a  fur¬ 
ther  investigation  or  other  action  and 
response  by  the  agency  affected  is  ap¬ 
propriate. 

§  1253.103  Disclosure  of  identity  of  dis¬ 
closing  employee  or  applicant  for  em¬ 
ployment. 

The  identity  of  any  employee  or  ap¬ 
plicant  for  employment  who  discloses 
information  pursuant  to  this  part, 
may  not  be  disclosed  without  the  con¬ 
sent  of  the  employee  or  applicant 
during  any  investigation  by  the  Spe¬ 
cial  Counsel  or  by  an  agency  pursuant 
to  a  referral  from  the  Special  Counsel, 
unless  the  Special  Counsel  determines 
that  the  disclosure  of  the  identity  of 
the  employee  or  applicant  is  necessary 
in  order  to  carry  out  the  functions  of 
the  Special  Counsel. 

§  1253.104  Referral  to  agency  heads;  re¬ 
ports  from  agency  heads. 

(a)  If  after  review  of  the  information 
received  under  this  Part  (but  not  later 
than  15  days  after  receipt  of  the  infor¬ 
mation),  the  Special  Counsel  deter¬ 
mines  that  there  is  a  substantial  likeli¬ 
hood  that  the  information  discloses  a 
violation  of  any  law.  rule  or  regula¬ 
tion.  or  mismanagement,  gross  waste 
of  funds,  abuse  of  authority,  or  a  sub¬ 
stantial  and  specific  danger  to  the 
public  health  or  safety,  he  or  she  may, 
if  the  information  was  transmitted  to 
the  Special  Counsel  by  an  employee  or 
former  employee  or  applicant  for  em¬ 
ployment  in  the  agency  w'hich  the  in¬ 
formation  concerns,  or  by  any  employ¬ 
ee  who  obtained  the  information  in 
connection  with  the  performance  of 
the  employee’s  duties  and  responsible 
ities,  require  the  head  of  the  agency  to 
conduct  an  investigation  of  the  infor¬ 
mation  and  any  related  matters  and 
submit  to  the  Special  Counsel  a  writ¬ 
ten  report  setting  forth  the  findings  of 
the  head  of  the  agency.  Any  report  re¬ 
quired  by  the  Special  Counsel  under 
this  section  shall  be  submitted  within 
sixty  (60)  calendar  days  after  the  date 
on  which  the  Special  Counsel  trans¬ 
mitted  the  information  to  the  head  of 
the  agency,  or  within  any  reasonable 
longer  period  of  time  agreed  to  in  writ¬ 
ing  by  the  Special  Counsel  or  designee 
of  the  Special  Counsel. 


(b)  Any  report  required  under  this 
section  shall  be  review’ed  and  signed 
by  the  agency  head  and  shall  include; 
A  summary  of  the  information  with 
respect  to  which  the  investigation  was 
initiated;  a  description  of  the  conduct 
of  the  investigation;  a  summary  of  any 
evidence  obtained  from  the  investiga¬ 
tion;  a  listing  of  any  violation  or  ap¬ 
parent  violation  of  any  law,  rule,  or 
regulation;  a  description  of  any  correc¬ 
tive  action  taken  or  planned  to  be 
taken  as  a  result  of  the  investigation, 
including,  but  not  limited  to.  changes 
in  agency  rules,  regulations,  or  prac¬ 
tices,  restoration  of  any  aggrieved  em¬ 
ployee,  disciplinary  action  against  any 
employee,  and  referral  to  the  Attorney 
General  of  any  evidence  of  a  criminal 
violation. 

(c)  Any  report  required  under  this 
section  shall  be  submitted,  by  the 
agency  head,  to  the  Congress  and  the 
President,  as  well  as  the  Special  Coun¬ 
sel. 

(d)  The  Special  Counsel  will  trans¬ 
mit  a  copy  of  the  agency  head’s  report 
to  the  party  w'ho  made  the  disclosure 
to  the  Special  Counsel  except  when 
the  report  includes  evidence  of  crimi¬ 
nal  violations  referred  to  the  Attorney 
General. 

§  1253.105  Referral  to  agency  heads  under 
5  U.S.C.  1206(b)(7). 

if  the  Special  Counsel  does  not  re¬ 
quire  an  investigation  by  the  head  of 
the  agency,  the  head  of  the  agency 
shall,  within  a  reasonable  time  (but  no 
later  than  60  days)  after  the  informa¬ 
tion  was  transmitted  to  him  or  her  by 
the  Special  Counsel,  inform  the  Spe¬ 
cial  Counsel,  in  writing,  of  what  action 
has  been  or  is  to  be  taken  and  when 
such  action  will  be  completed.  The 
Special  Counsel  shall  promptly  inform 
the  complainant  of  the  report  of  the 
agency  head  and  provide  the  com¬ 
plainant  with  a  copy  of  the  report  of 
the  agency  head. 

§  1253.106  Failure  of  agency  head  to  file 
report. 

Whenever  the  Special  Counsel  does 
not  receive  a  required  report  from  an 
agency  head  within  the  time  specified 
in  §  1253.104  or  §  1253.105,  the  Special 
Counsel  may  transmit  a  copy  of  the  in¬ 
formation  which  he  or  she  transmitted 
to  the  agency  head  to  the  President 
and  to  the  Congress  together  with  a 
statement  noting  the  failure  of  the 
agency  head  to  file  the  required 
report. 

§  1253.107  Review  of  agency  rep  art. 

Upon  receipt  of  any  report  of  the 
head  of  an  agency  under  §  1253.104, 
the  Special  Counsel  shall  review'  the 
report  and  determine  whether  the 
findings  of  the  head  of  the  agency 
appear  reasonable  and  the  agency's 


report  contains  the  information  re¬ 
quired. 

§  1253.108  Foreign  intelligence  or  counter¬ 
intelligence  information. 

Any  disclosure  under  this  part  in¬ 
volving  foreign  intelligence  or  counter¬ 
intelligence  information  the  disclosure 
of  which  is  specifically  prohibited  by 
law  or  Executive  order,  shall  be  trans¬ 
mitted  by  the  Special  Counsel  to  the 
Permanent  Select  Committee  on  Intel¬ 
ligence  of  the  House  of  Representa¬ 
tives  and  the  Select  Committee  on  In¬ 
telligence  of  the  Senate. 


PART  1254— FILING  OF  COMPLAINTS 
AND  ALLEGATIONS 

See 

1254.101  Place  of  filing. 

Authority:  5  U.S.C.  1206. 

§1254.101  Place  of  filing. 

All  complaints,  allegations,  and  in¬ 
formation  under  this  subchapter  shall 
be  transmitted  to  the  Office  of  the 
Special  Counsel,  Merit  Systems  Pro¬ 
tection  Board,  1717  H  Street.  NW.. 
Washington,  D.C.  20419. 


PART  1260— PROSECUTIONS 

Sec. 

1260.101  Complaint— contents. 

1260.201  Stay  of  personnel  actions. 

1260.301  Enforcement  of  Board  decisions. 

1260.302  Petition  for  withholding  order. 
1260.401  Hearings  on  complaints  filed  by 

the  Special  Counsel. 

1260.501  Dismissal  by  the  Special  Counsel. 

Authority:  5  U.S.C.  1205.  1206,  1207:  Sec. 
204  of  Reorganization  Plan  No.  2  of  1978. 

§  1260.101  Complaint — contents. 

In  addition  to  the  charges  which 
specify  the  law.  rule,  or  regulation  vio¬ 
lated.  including  a  statement  of  sup¬ 
porting  facts,  the  complaint  shall 
inform  the  employee  of  his  or  her 
right  to  reply  to  the  Board  personally, 
in  writing,  or  both,  pursuant  to  the 
rules  and  regulations  of  the  Board 
providing  for  a  reply  within  15  days  of 
receipt  of  the  complaint.  The  com¬ 
plaint  shall  also  inform  the  employee 
that:  He  or  she  must  serve  a  copy  of 
any  such  reply  upon  the  Special  Coun¬ 
sel;  pursuant  to  the  Board's  rules,  no 
decision  on  the  proposed  action  will  be 
effected  sooner  than  30  days  after  re¬ 
ceipt  of  the  complaint  by  the  employ¬ 
ee:  and  of  his  or  her  right  to  be  repre¬ 
sented  by  counsel. 

§.1260.201  Stay  of  personnel  actions. 

(a)  The  Special  Counsel  may  request 
‘any  member  of  the  Board  to  order  a 
stay  of  any  personnel  action  for  15  cal¬ 
endar  days  if  the  Special  Counsel  de¬ 
termines  that  there  are  reasonable 
grounds  to  believe  that  the  personnel 
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action  was  taken,  or  is  to  be  taken,  as  a 
result  of  a  prohibited  personnel  prac¬ 
tice.  Where  administratively  practica¬ 
ble,  the  petition  for  stay  shall  be 
served  upon  the  agency  official  or 
office  which  has  taken  or  is  taking  the 
personnel  action.  The  stay  shall  be  ef¬ 
fective  on  order  of  the  Board  member 
or  on  the  fourth  calendar  day  (exclud¬ 
ing  Saturdays,  Sundays,  and  legal  holi¬ 
days)  following  submission  of  the  peti¬ 
tion  to  the  Board  member  provided 
the  Board  member  does  not  deny  the 
stay  within  three  calendar  days  of  sub¬ 
mittal. 

(b)  The  Special  Counsel  may  request 
any  member  of  the  Board  to  extend 
the  period  of  any  stay  for  a  period  of 
not  more  than  30  calendar  days. 

(c)  The  Special  Counsel  may  request 
the  Board  to  order  a  further  extension 
of  the  stay  for  such  period  as  the 
Board  considers  appropriate. 

§  1260.301  Enforcement  of  Board  deci¬ 
sions. 

(a)  The  Special  Counsel  shall  accept 
and  investigate  complaints  pursuant 
to  the  procedures  of  Part  1251  of  this 
subchapter,  of  knowing  and  willful  re¬ 
fusal  or  failure  of  an  employee  to 
comply  with  an  order  of  the  Merit 
Systems  Protection  Board. 

(b)  If  after  review  of  the  report  of 
investigation,  the  Special  Counsel  de¬ 
termines  that  disciplinary  action 
should  be  taken  against  an  employee 
for  failure  to  comply  with  an  order  of 
the  Board,  he  or  she  shall  prepare  a 
complaint  setting  forth  the  substance 
of  the  violation  charged  with  specifici¬ 
ty,  including  a  statement  of  support¬ 
ing  facts,  and  shall  file  the  complaint 
with  the  Board. 

(c)  The  complaint,  including  the 
statement  of  supporting  facts,  shall  be 
served  upon  the  employee  at  the  same 
time  it  is  filed  with  the  Board,  and 
shall  contain  the  information  required 
by  §  1260.101  of  this  title. 

$  1260.302  Petition  for  withholding  order. 

When  the  Special  Counsel  deter¬ 
mines  that  a  State  or  local  agency  has 
failed  to  remove  an  employee  after  a 
decision  by  the  Merit  Systems  Protec¬ 
tion  Board  under  section  1505  of  title 
5,  United  States  Code,  or  that  the  em¬ 
ployee  was  reemployed  within  18 
months  in  a  State  or  local  agency  of 
the  same  State,  the  Special  Counsel 
may  initiate  proceedings  for  a  with¬ 
holding  order  as  provided  under  sec¬ 
tion  1506  of  the  same  title,  by  filing  a 
petition  for  a  withholding  order  with 
an  administrative  law  judge  designat¬ 
ed  by  the  Board. 

§  1260.401  Hearings  on  complaints  filed  by 
the  Special  Counsel. 

Any  employee  against  whom  the 
Special  Counsel  presents  a  complaint 
to  the  Merit  Systems  Protection  Board 


shall,  pursuant  to  the  regulations  of 
the  Board,  have  the  right  to  a  reason¬ 
able  time  to  answer  orally  and  in  writ¬ 
ing  and  to  furnish  affidavits  and  other 
documentary  evidence  in  support  of 
the  answer,  to  be  represented  by  an  at¬ 
torney  or  other  representative,  to  a 
hearing  before  the  Board  or  an  admin¬ 
istrative  law  judge  designated  by  the 
board,  to  have  a  transcript  kept  of  any 
hearing,  to  a  written  decision  and  rea¬ 
sons  therefor,  and  a  copy  of  any  final 
order  on  the  complaint. 

§  1260.501  Dismissal  by  the  Special  Coun¬ 
sel. 

The  Special  Counsel,  or  his  or  her 
designee  may,  with  leave  of  the  Board 
or  administrative  law  judge,  file  a  dis¬ 
missal  of  all  or  part  of  a  complaint  at 
any  time  prior  to  the  close  of  the  hear¬ 
ing  before  the  Board  or  administrative 
law  judge.  Prosecution  by  the  Special 
Counsel  with  respect  to  any  of  the 
charges  so  dismissed  shall  thereupon 
terminate. 


PART  1270— ANCILLARY  MATTERS 

Subpart  A — Discovery 

Sec. 

1270.101  Subpenas. 

1270.102  Testimony  and  evidence. 

1270.103  Depositions  and  interrogatories. 

1270.104  Witness  fees. 

Subpart  B — Prohibition  on  Disciplinary  Action 
During  Pendancy  of  Invostigation  by  Special 
Counsel 

/ 

1270.201  Prohibition  on  disciplinary  action 
during  pendency  of  investigation  by 
Special  Counsel.  . 

Subpart  C — Advisory  Opinions;  Intervention; 
Requests  to  Merit  Systems  Protection  Board 
to  Review  Office  of  Personnel  Management 
Regulations 

1270.301  Advisory  opinions. 

1270.302  Intervention. 

1270.303  Requests  to  Merit  Systems  Pro¬ 
tection  Board  to  Review  Office  of  Per¬ 
sonnel  Management  Regulations. 

Subpart  D — Disclosure  of  Identity  of  Employee 
or  Applicant  by  Special  Counsel 

1270.401  Disclosure  of  identity  of  employee 
or  applicant  by  Special  Counsel. 

Authority:  5  U.S.C.  303,  1205,  1206;  Sec. 
204  of  Reorganization  Plan  No.  2  of  1978;  5 
CFR5.3. 

Subpart  A — Discovery 

§  1270.101  Subpenas. 

(a)(1)  The  Special  Counsel  may  issue 
subpenas  requiring  the  attendance  and 
testimony  of  witnesses  and  the  pro¬ 
duction  of  documentary  or  other  evi¬ 
dence  from  any  place  in  the  United 
States  or  any  territory  or  possession 
thereof,  the  Commonwealth  of  Puerto 
Rico,  or  the  District  of  Columbia.  The 
subpena  shall  command  each  person 


to  whom  it  is  directed  to  attend  and 
give  testimony  or  to  produce  docu¬ 
ments  or  other  tangible  evidence  at  a 
time  and  place  specified  therein.  A 
subpena  may  be  served  by  a  repre¬ 
sentative  of  the  Special  Counsel  or  a 
U.S.  Marshal.  Service  of  a  subpena 
upon  a  person  named  therein  shall  be 
made  by  delivering  a  copy  thereof  to 
such  person. 

(2)  The  subpena  must  be  signed  by 
the  Special  Counsel;  Provided,  howev¬ 
er,  That  designees  may  be  authorized 
by  the  Special  Counsel  to  sign  his  or 
her  name  and  issue  a  subpena  upon  a 
specific  delegation  by  the  Special 
Counsel.  Subpenas  may  not  be  signed 
in  blank. 

(b)(1)  In  the  case  of  contumacy  or 
failure  to  obey  a  subpena  issued  by  the 
Special  Counsel,  the  Special  Counsel 
may  request  the  United  States  District 
Court  for  the  judicial  district  in  which 
the  person  to  whom  the  subpena  is  ad¬ 
dressed  resides,  or  is  served,  to  issue  an 
order  requiring  such  person  to  appear 
at  any  designated  place  to  testify  or  to 
produce  documentary  or  qther  evi¬ 
dence.  Upon  any  failure  to  obey  an 
order  of  the  court  granted  pursuant  to 
the  application  of  the  Special  Counsel, 
the  Special  Counsel  may  request  the 
court  to  hold  the  person  or  persons  to 
whom  the  order  was  directed  in  com- 
tempt  of  court. 

(2)  Application  to  a  federal  court  for 
enforcement  of  a  subpena  issued 
under  this  section  may  be  made  by  the 
Special  Counsel  or  his  or  her  designee. 

§  1270.102  Testimony  and  evidence. 

(a)  Pursuant  to  Civil  Service  Rule  V, 
$5.4  (5  CFR  5.4),  as  amended,  all  offi¬ 
cers  and  employees  in  the  executive 
branch,  or  applicants  or  eligibles  for 
positions '  therein,  shall  give  to  the 
Special  Counsel,  or  his  or  her  author¬ 
ized  representatives,  all  information, 
testimony,  and  documentary  evidence 
in  regard  to  matters  inquired  of  aris¬ 
ing  under  the  laws,  rules,  and  regula¬ 
tions  administered  by  the  Special 
Counsel. 

(b)  Whenever  required  by  the  Spe¬ 
cial  Counsel,  or  his  or  her  authorized 
representatives,  such  persons  shall 
subscribe  such  testimony  and  make 
oath  or  affirmation  thereto  before  an 
officer  authorized  by  law  to  adminis¬ 
ter  oaths.  Such  oath  may  be  adminis¬ 
tered  by  any  officer  or  employee  of 
the  Office  of  Special  Counsel  author¬ 
ized  to  administer  such  oaths. 

§  1270.103  Depositions  and  interrogator¬ 
ies. 

The  Special  Counsel  may  order  the 
taking  of  depositions  and  order  re¬ 
sponses  to  written  interrogatories.  De¬ 
positions  shall  be  taken  before  an  offi¬ 
cer  authorized  to  administer  oaths. 
Reasonable  notice  shall  be  given  to 
the  person  to  be  deposed  concerning 
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the  time,  place  and  subject  of  the  dep¬ 
osition.  Answers  to  interrogatories 
shall  be  served  upon  the  Special  Coun¬ 
sel  or  his  or  her  authorized  repre¬ 
sentative  within  thirty  (30)  days  of  the 
date  of  receipt  of  the  interrogatories 
unless  an  extension  of  time  has  been 
granted  by  the  Special  Counsel  or  his 
or  her  representative. 

§  1270.104  Witness  fees. 

(a)  Witness  fees  and  mileage 
allowances  shall  be  paid  by  the  party 
requesting  the  witness  to  appear,  or 
asking  for  and  receiving  a  subpena  re¬ 
quiring  the  attendance  of  a  witness  or 
the  production  of  documents  or  other 
materials,  and  shall  be  tendered  to  the 
witness  or  person  who  is  directed  to 
product  documents  or  other  materials 
along  with  the  subpena.  or,  if  the  wit¬ 
ness  appears  voluntarily,  at  the  time 
of  appearance.  When  the  witness  is 
subpenaed  or  appears  at  the  request  of 
the  United  States  or  an  officer  or 
agency  thereof,  fees  and  mileage  need 
not  be  tendered  with  the  subpena  or 
prior  to  the  appearance  of  the  witness 
or  production  of  evidence;  payment 
shall  be  made  by  the  agency  on  whose 
behalf  the  witness  appeared  or  was 
subpenaed,  upon  the  certificate  of  the 
Special  Counsel  or  his  or  her  designee 
that  the  witness  appeared  and/or  pro¬ 
duced  documents  or  other  evidence. 

(b)  Witness  fees  and  mileage 
allowances  payable  under  this  section 
shall  be  the  same  as  those  paid  sub¬ 
penaed  witnesses  in  the  courts  of  the 
United  States,  as  set  forth  in  section 
1821  of  title  28,  United  States  Code. 

(c)  Employees  of  the  Federal  Gov¬ 
ernment  who  appear  voluntarily  or 
pursuant  to  subpena  and  who  appear 
in  official  duty  status  shall  not  be  en¬ 
titled  to  any  witness  fees  or  mileage  al¬ 
lowance  (other  than  that  to  which 
they  are  entitled  under  the  Federal 
Travel  Regulations). 

Subpart  B — Prohibition  on  Disciplin¬ 
ary  Action  During  Pendency  of  In¬ 
vestigation  by  Special  Counsel 

§  1270.201  Prohibition  on  disciplinary 
action  during  pendency  of  investiga¬ 
tion  by  Special  Counsel. 

During  any  investigation  initiated  by 
the  Special  Counsel,  no  disciplinary 
action  shall  be  taken  against  any  em¬ 
ployee  for  any  alleged  prohibited  ac¬ 
tivity  under  investigation  or  for  any 
related  activity  without  the  approval 
of  the  Special  Counsel. 

Subpart  C — Advisory  Opinions;  Inter¬ 
vention;  Review  of  Office  of  Per¬ 
sonnel  Management  Regulations 

§  1270.301  Advisory  opinions. 

The  Special  Counsel  shall  not  issue 
any  advisory  opinion  concerning  any 
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law,  rule,  or  regulation  (other  than  an 
advisory  opinion  concerning  chapter 
15  of  title  5.  U.S.  Code,  dealing  with 
political  activity  of  State  and  local  of¬ 
ficers  and  employees,  or  subchapter 
III  of  chapter  73  of  title  5.  US.  Code, 
dealing  with  political  activity  of  Feder¬ 
al  officers  and  employees). 

§  1270.302  Intervention. 

The  Special  Counsel  may.  In  his  or 
her  discretion,  intervene  or  otherwise 
participate  in  any  proceeding  before 
the  Merit  Systems  Protection  Board 
and  shall  comply  with  the  rules  of  the 
Board. 

§  1270.303  Requests  to  the  Merit  Systems 
Protection  Board  to  review  Office  of 
Personnel  Management  regulations. 

The  Special  Counsel  may,  in  his  or 
her  discretion,  file  a  written  complaint 
with  the  Merit  Systems  Protection 
Board,  requesting  the  Board  to  review 
the  validity  of  any  provision  of  any 
rule  or  regulation  issued  by  the  Direc¬ 
tor  of  the  Office  of  Personnel  Manage¬ 
ment.  Such  complaint  shall  specify 
the  manner  In  which  application  of 
specific  provisions  of  the  rule  or  regu¬ 
lation  has  resulted  or  will  result  in 
causing  any  employee  or  agency  to  vio¬ 
late  any  prohibited  personnel  practice, 
and  will  be  accompanied  by  supporting 
facts  or  evidence. 

Subpart  D — Disclosure  or  Identity  of 

Employee  or  Applicant  by  Special 

Counsel 

§  1270.401  Disclosure  of  identity  of  em¬ 
ployee  or  applicant  by  Special  Counsel. 

The  identity  of  the  employee  or  ap¬ 
plicant  may  not  be  disclosed  without 
the  consent  of  the  employee  or  appli¬ 
cant  during  any  investigation  concern¬ 
ing  allegations  of  prohibited  personnel 
practices  or  disclosures  of  information 
under  5  U.S.  Code  1206(a)  and 
1206(b)(1),  unless  the  Special  Counsel 
determines  that  the  disclosure  is  nec¬ 
essary  in  order  to  carry  out  the  func¬ 
tions  of  the  Special  Counsel. 


PART  1271—  PUBLIC  INFORMATION 

Soc 

1271.101  Public  List  of  Matters  Referred  to 
Agencies. 

Authority:  5  U.S.C.  1206. 

§  1271.161  Public  list  of  matters  referred 
to  agencies. 

The  Special  Counsel  shall  maintain 
and  make  available  to  the  public  a  list 
of  noncriminal  matters  referred  to 
heads  of  agencies  under  $  1251.103(g) 
and  Part  1253  of  this  subchapter,  to¬ 
gether  with  reports  by  the  heads  of 
agencies  received  under  Part  1253  and 


certifications  by  heads  of  agencies  re¬ 
ceived  under  §  1251.103(g). 


PART  1272— FREEDOM  OF 
INFORMATION 

See 

1272.101  Policy. 

1272.102  Procedures  for  obtaining  rccordb. 

1272.103  Service  charge  for  information. 

1272.104  Appeals. 

1272.105  Disclosures  by  authorised  official 
only. 

Authority:  5  UJS.C.  562. 

5 1272.101  Policy. 

Upon  receipt  by  the  Office  of  the 
Special  Counsel  of  a  request  for 
agency  records  under  the  Freedom  of 
Information  Act  (5  UJS.C.  552)  that 
are  reasonably  described,  the  records 
shall  be  provided  promptly  unless  it  is 
determined  that  one  or  more  of  the 
exemptions  under  subsection  (b)  of 
that  Act  should  be  applied  to  withhold 
the  records. 

§  1272.102  Procedures  for  obtainiiqt  rec¬ 
ords. 

Requests  for  records  may  be  made  in 
person  or  in  writing  and,  except  in  un¬ 
usual  circumstances,  a  determination 
shall  be  made  on  a  request  within  10 
days  (excluding  Saturdays,  Sundays, 
and  legal  holidays).  Requests  in  writ¬ 
ing  should  be  addressed  to  the  Office 
of  the  Special  Counsel,  1717  H  Street, 
NW„  Washington.  D.C.  20419.  Re¬ 
quests  in  person  may  be  made  by  ap¬ 
pearing  at  that  address  during  busi¬ 
ness  hours  on  a  regular  business  day. 
Requests  in  writing  should  be  clearly 
and  prominently  marked  “Freedom  of 
Information  Act  Request”. 

§  1272.103  Service  charge  for  informatioa. 

(a)  Request  for  records  of  the  Office 
of  the  Special  Counsel  are  subject  to 
the  following  fees  for  search  and  du¬ 
plication: 

Photocopies,  per  page,  $0.10. 

Manual  records  search.  $5.00  per  hour. 

Where  copies  of  records  have  already 
been  made  available  to  an  individual 
in  the  course  of  agency  proceedings  or 
otherwise,  the  cost  of  photocopies  to 
that  Individual  or  his  or  her  repre¬ 
sentative  shall  be  fifteen  (15)  cents  per 
page.  Fees  for  search  and  duplication 
of  automated  records  shall  be  provided 
upon  request. 

<b)  Requests  that  do  not  specify  that 
whatever  fees  are  Involved  shall  be  ac¬ 
ceptable  or  acceptable  up  to  a  desig¬ 
nated  amount  will  be  deemed  not  re¬ 
ceived  for  purposes  of  the  time  limits 
for  a  determination  until  the  request¬ 
er,  after  being  promptly  notified  of 
the  anticipated  fees,  agrees  to  pay¬ 
ment. 
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(c)  When  the  anticipated  fees  exceed 
fifty  ($50.00)  dollars,  a  deposit  of 
twenty  (20%)  percent  of  that  amount 
must  be  made  within  thirty  (30)  days 
after  the  requester  is  so  advised.  Rec¬ 
ords  will  not  be  released  until  the  de¬ 
posit  is  received. 

§  1272.104  Appeals. 

Any  denial,  in  whole  or  in  part,  of  a 
request  for  records  of  the  Office  of  the 
Special  Counsel  may  be  appealed  to 
the  Special  Counsel  or  his/her  desig¬ 
nee.  The  appeal  shall  be  in  writing  and 
addressed  to  the  Special  Counsel  at 
1717  H  Street,  NW„  Washington.  D.C. 
20419.  Except  in  unusual  circum¬ 
stances,  the  Special  Counsel  or  his/ 
her  designee  shall  make  a  determina¬ 
tion  on  the  appeal  within  twenty  (<20 ) 
days  (excluding  Saturdays,  Sundays, 
and  legal  holidays)  after  it  is  received. 
When  a  request  is  denied  on  appeal, 
the  requester  shall  be  advised  of  his  or 
her  right  to  seek  judicial  review. 

§  1272.105  Disclosures  by  authorized  offi- 
cal  only. 

No  employee  or  former  employee  of 
the  Office  of  the  Special  Counsel 
shall,  in  response  to  a  demand  of  a ' 
court  or  other  authority,  produce  or 
disclose  any  information  or  records  ac¬ 
quired  as  part  of  the  performance  of 
his  or  her  official  duties  or  because  of 
his  or  her  official  status  without  the 
prior  approval  of  the  appropriate  offi¬ 
cial  of  the  Office  of  the  Special  Coun¬ 
sel. 


PART  1273— PRIVACY 

Sec. 

1273.101  Records  maintained  on  individ¬ 
uals. 

1273.102  Access  to  records  and  identifica¬ 
tion. 

1273.103  Medical  records. 

1273.104  Requests  for  amendment  of  rec¬ 
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1273.105  Appeals. 

1273.106  Exemptions. 

Authority:  5  U.S.C.  552a. 

§  1273.101  Records  maintained  on  individ¬ 
uals. 

Information  on  individuals  that  are 
maintained  in  any  group  or  system  of 
records  by  the  Office  of  the  Special 
Counsel  and  which  are  retrieved  by 
the  name  of  the  individual  or  some 
identifying  particular  assigned  to  the 
individual,  shall  be  subject  to  the  Pri¬ 
vacy  Act  (5  U.S.C.  552a).  The  terms 
used  in  this  part  that  are  defined  in 
that  section  shall  have  the  meanings 
set  forth  therein. 

§  1273.102  Access  to  records  and  identifi¬ 
cation. 

(a)  Individuals  may  request  access  to 
records  pertaining  to  them  that  are 
maintained  as  described  in  section 


1273.101  by  addressing  an  inquiry  to 
the  Office  of  the  Special  Counsel 
either  by  mail  or  by  appearing  in 
person  at  the  offices  of  the  Special 
Counsel  at  1717  H  Street,  NW..  Wash¬ 
ington,  D.C.  20419,  during  business 
hours  on  a  regular  business  day.  Re¬ 
quests  in  writing  should  be  clearly  and 
prominently  marked  “Privacy  Act  Re¬ 
quest”.  Requests  for  copies  of  records 
shall  be  subject  to  duplication  fees  set 
forth  in  §  1273.103  of  this  subchapter. 

(b)  Individuals  making  a  request  in 
person  shall  be  required  to  present 
satisfactory  proof  of  identity,  prefer¬ 
ably  a  document  bearing  the  individ¬ 
ual’s  photograph.  Requests  by  mail  or 
submitted  other  than  in  person  should 
contain  sufficient  information  to 
enable  the  Office  of  the  Special  Coun¬ 
sel  to  determine  that  the  requester 
and  the  subject  of  the  record  are  one 
and  the  same.  To  assist  in  this  process, 
individuals  should  submit  their  name 
and  address,  date  and  place  of  birth, 
social  security  number,  and  any  other 
known  identifying  information  such  as 
an  agency  file  number  or  identifica¬ 
tion  number  and  a  description  of  the 
circumstances  under  which  the  rec¬ 
ords  were  compiled. 

§  1273.103  Medical  records. 

When  a  request  for  access  involves 
medical  records  that  are  not  otherwise 
exempt  from  disclosure,  the  request¬ 
ing  individual  may  be  advised,  if  it  is 
deemed  necessary,  that  the  records 
will  be  provided  only  to  a  physician 
designated  in  writing  by  the  individu¬ 
al.  Upon  receipt  of  the  designation, 
the  physician  will  be  permitted  to 
review  the  records  or  to  receive  copies 
by  mail  upon  proper  verification  of 
identity. 

§  1273.104  Requests  for  amendment  of  rec¬ 
ords. 

Individuals  may  request  amendment 
of  records  pertaining  to  them  that  are 
subject  to  this  part.  Requests  should 
be  addressed,  in  writing,  to  the  Special 
Counsel  and  be  clearly  and  prominent¬ 
ly  marked  “Privacy  Act  Request”.  Re¬ 
quests  for  amendment  should  include 
identification  of  the  records  together 
with  a  statement  of  the  basis  for  the 
requested  amendment  and  all  availa¬ 
ble  supporting  documents  and  materi¬ 
als.  Requests  for  amendment  shall  be 
acknowledged  not  later  than  ten  (10) 
days  (excluding  Saturdays,  Sundays, 
and  legal  holidays)  after  receipt  and  a 
determination  on  the  request  shall  be 
made  promptly. 

§  1273.105  Appeals. 

When  a  request  for  access  or  amend¬ 
ment  has  been  denied,  a  written 
appeal  may  be  submitted  to  the  Spe¬ 
cial  Counsel  or  his/her  designee.  A 
final  determination  on  the  appeal 
shall  be  issued  within  thirty  (30)  days 


(excluding  Saturdays.  Sundays,  and 
legal  holidays)  after  receipt.  Where 
unusual  circumstances  prevent  a  de¬ 
termination  within  that  time  period, 
the  time  for  a  determination  may  be 
extended  an  additional  thirty  (30) 
working  days  after  the  requesting  indi¬ 
vidual  has  been  advised  in  writing  of 
the  reasons  for  the  extension  and  the 
estimated  date  a  determination  will  be 
made.  Where  the  final  determination 
denies  a  request  for  amendment,  the 
requesting  individual  shall  be  notified 
of  his  or  her  right  to  file  a  concise 
statement  of  reasons  for  disagreeing 
with  the  final  determination.  A  copy 
of  the  statement  shall  be  appended  to 
the  disputed  record  and  provided  to 
persons  to  whom  the  record  is  dis¬ 
closed  and  to  prior  known  recipients  of 
the  record.  The  Office  of  the  Special 
Counsel  may  also  attach  to  the  state¬ 
ment  a  concise  account  of  its  reasons 
for  not  making  the  amendments  re¬ 
quested.  The  final  determination  shall 
contain  a  notice  of  the  right  to  judicial 
review. 

§  1273.106  Exemptions. 

The  Office  of  the  Special  Counsel 
may  claim  exemptions  from  the  provi¬ 
sions  of  the  Privacy  Act  at  subsections 
(cK3)  and  (d)  as  permitted  by  subsec¬ 
tion  (k)  for  records  subject  to  the  Act 
that  fall  within  the  category  of  inves¬ 
tigatory  material  described  in  para¬ 
graphs  (2)  and  (5)  and  testing  or  ex¬ 
amination  material  described  in  para¬ 
graph  (6)  of  that  subsection.  The  ex¬ 
emptions  for  investigatory  material 
are  necessary  to  prevent  frustration  of 
inquiries  into  allegations  of  prohibited 
personnel  practices  or  political  activity 
and  to  protect  identities  of  confiden¬ 
tial  sources  of  information.  The  ex- 
emptiom  for  testing  or  examination 
material  is  necessary  to  prevent  the 
disclosure  of  information  which  would 
potentially  give  an  individual  an 
unfair  competitive  advantage  or  di¬ 
minish  the  utility  of  established  exam¬ 
ination  procedures.  The  Office  of  the 
Special  Counsel  also  reserves  the  right 
to  assert  exemptions  for  records  re¬ 
ceived  from  another  agency  that  could 
be  properly  claimed  by  that  agency  in 
responding  to  a  request  and  the  office 
of  the  Special  Counsel  may  refuse 
access  to  information  compiled  in  rea¬ 
sonable  anticipation  of  a  civil  action  or 
proceeding. 


PARTS  1274,  1275  and  1276— 
[RESERVED] 

Issued  on  January  26, 1979,  at  Wash¬ 
ington,  D.C. 

H.  Patrick  Swygert, 
Special  Counsel  of  the 
Merit  Systems  Protection  Board. 

(FR  Doc.  79-3171  Filed  1-29-79:  8:45  am] 
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